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THE RULE OF EVIDENCE IN SUITS UNDER 
THE FEDERAL EMPLOYER'S LIABIL- 
tty Acr. 





We advanced the proposition in 69 Cent. 
L. J. 235, that the Employers’ Liability Act, 
being by reason of its constitutional source 
a mere regulation, can do nothing more 
than impose a penalty for its violation. This 
position seems to us too clear for dispute. 
It here concerns us to inquire to what class 
of penalties the legislation refers. 

There are statutes, both state and federal 
(the latter in a very limited way), which are 
both penal and remedial, and there are those 
which are strictly penal or punitive. The 
distinction between the two kinds, as fed- 
eral statutes, is shown quite clearly in the 
case of Stockwell v. U. S., 13 Wall. 531. 
That was a suit by the government for a 
forfeiture in double the amount of the value 
of goods imported, for failure by the im- 
porter to pay the duty to which they were 
subject. It became necessary to decide 
whether the statute, under which the for- 
feiture was claimed, created a right of ac- 
tion which was remedial in its nature or was 
merely punitive. The court held it was the 
former, because the government was en- 
deavoring to secure indemnity or compen- 
sation for a wrong done to its right of prop- 
erty. The contention was rejected, that 
the test of the action being merely penal was 
that the forfeiture accrued to the govern- 
ment and not to a private individual. In 
other words, the government occupied the 
position of an aggrieved person, whose 
property rights had been affected. 

The pivot upon which the admissibility 
of certain evidence turned, was whether the 
action was criminal or remedial in its nature. 
If the latter, it was admissible to establish 
a joint liability; if the former, it was not 
competent to, thus show guilt of all de- 
fendants. 

The later case of Chaffee & Co: v. U. S., 





18 Wall. 516, where the suit was for a pen- | 


alty purely punitive—violation of the inter- 
nal revenue laws—the opinion by Justice 
Field seems to approve an instruction by the 
trial judge, so far as it states, that it is 
necessary for the government to make out 
its case by proof beyond a reasonable doubt, 
but disapproved it, because the judge, after 
so instructing, wrongly shifted the burden 
of proof to the defendant. 

From the opinion in Clafflin v. Houseman, 
93 U. S. 130, we quoted in 69 Cent. L. J. 
236, the following: “If an act of congress 
gives a penalty to a party aggrieved, with- 
out specifying a remedy for its enforcement, 
there is no reason why it should not be en- 
forced, if not provided otherwise by some 
act of congress, by a proper action jin a state 
court.” There here appears again the same 
distinction as in the Stockwell case, It is 
necessary to have “a party aggrieved,” or 
the action will be strictly punitive, and not 
enforceable, we infer, in the state court. 
Hereinafter we inquire whether an act of 
congress, which is a mere regulation, can 
create “a party aggrieved.” 

Among the states, decision is conflicting, 
whether or not, in an action to recover a 
penalty, a mere preponderance of evidence 
suffices, or whether, as in criminal cases, 
the proof must show guilt beyond a reason- 
able doubt, or whether there is a middle 
ground between these two extremes. 

In Vermont we have found what appears 
to us a very excellent discussion of this 
question in the case of Burnett v. Ward, 42 
Vt. 80. There the court reviews a line of 
Vermont cases and makes reference also 
to English and other state cases, contending 
that the distinction the court argues for is 
based upon our common law. Prior Ver- 
mont cases held, that it was necessary for 
plaintiff in a suit for a penalty to establish 
his case beyond a reasonable doubt. The 
Burnett case said, that all of these cases 
showed that but for the statute there would 
have been no right of action at all, because 
the plaintiffs were in no way personally 
aggrieved by the violation of the statute 
or ordinance giving the penalty. And, there- 
fore, these decisions were held not to cover 
a case where “accumulative damages” were 
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given to one aggrieved in his property 
rights by such a violation. ‘These additional 
damages, by way of penalty, were ruled not 
to prevent the action from being remedial, 
and the rule as to preponderance of evi- 
dence, applicable to other remedial actions, 
applied to it. 

In Roberge v. Burnham, 124 Mass. 277, 
the court thus spoke: “When the legis- 
lature gives to a plaintiff a civil action, 
partly remedial in its nature, it is to be pre- 
sumed it is intended that the usual inci- 
dents of all civil actions should attach, one 
of which is that proof by a reasonable pre- 
ponderance of the evidence is sufficient.” 

Other states appear to hold broadly, that, 
where neither life nor liberty is at stake, the 
rule of proof beyond a reasonable doubt has 
no application. See People v. Briggs, 114 
N. Y. 56; Campbell v. Burns, 94 Me. 127. 
In Illinois it was held that an instruction, in 
a suit for treble damages against a railroad 
for not furnishing cars, which authorized 
recovery on a preponderance of the evi- 
dence, was error, “as in an action of debt 
for the recovery of a penalty more than a 
preponderance of the evidence is necessary 
to authorize a recovery.” Atchison etc. R. 
Co. v. The People, for use, etc., 227 Ill. 270. 
This case approved Railroad v. Foster, 43 
Ill. 480, where it was said: “Before a jury 
can render a verdict taking away a person’s 
property, under the form of a fine, they 
should be satisfied the law has been violated, 
and, if the evidence fails to produce upon 
their minds that degree of conviction upon 
which they would be willing to act in im- 
portant affairs of their own, it is not suffi- 
cient, even though there may be a slight 
preponderance.” The later case seemingly 
extended the principle of the former. 

The Briggs case, supra, also held, as did 
the Stockwell case, that the fact that the 
state or government was suing for the pen- 
alty was, of itself, an immaterial circum- 
stance. 

In England it has been held that an action 
given to a party aggrieved for double value 
is remedial and not penal. Stanley v. Whar- 
ton, 4 Exch. R. 106. These cases are, 
of course, by no means exhaustive, but 





are enough to show distinctions in penal- 
ties and that there is some authority 
for applying to them different rules in 
admissibility of evidence and as to the 
quantum required. 

But the crux of this matter, if the rule in 
the Stockwell case, also announced in the 
Burnett and Robarger cases, is to govern, 
exists in the question, whether a purely reg- 
ulatory statute, under the interstate com- 
merce clause, can give a remedial action to 
a private individual. It does not seem 
possible for congress to do this for the 
government itself, because not being 
able to lay any duty or tax upon inter- 
state commerce, its property rights can- 
not be affected in the way shown in the 
Stockwell case. Therefore, any penalty re- 
covered by it of an interstate carrier would 
be'strictly punitive. Can it do more for 
the citizen than it can do for itself? 

It is not the thought of any of us, that 
the dual sovereignties, to which our citizens 
owe allegiance, move in the same sphere, so 
far as individual rights and remedies are 
concerned. The states add to or limit their 
general substantive rights. Would it not 
strike lawyers with amazement if congress 
should enact a statute adopting the common 
law as the rule of practice and decision, as 
states have done? But if it cannot do this 
generally, surely it ‘ought not to be claimed 
it can with reference to that over which the 
ndture of its power, under the constitution, 
is not legislation, but regulation. 

But suppose it be thought that, so far as 
an injured employee is concerned, he is an 
aggrieved person, and his suit is remedial. 
But he is aggrieved only because at com- 
mon law he would be aggrieved, and the 
United States neither has, nor can adopt, the 
common law. Even then, how can it be said 
that one is aggrieved by the death of an 
employee killed by the operations of inter- 
state commerce? He would not be ag- 
grieved at common law, and in no state, ex- 
cept where the common law has been 
changed. 


Is it not strange then, that the United 
States, which has no capacity to receive the 
common law, can yet repeal the common 
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law, and that by a mere regulation? If 
congress cannot change the common law, 
and yet gives to a relative or a widow a 
claim, enforceable against an interstate car- 
rier, this claim would seem in its nature 
strictly punitive. If it is, what is the rule of 
evidence in its enforcement—that in civil or 
criminal trials? 

We might emphasize this inquiry in ref- 
erence to the rule of contributory or com- 
parative negligence provided for by this leg- 
islation. Neither at common law nor by the 
legislation of the great majority of the 
states is this rule recognized. But congress 
undertakes to say that one not aggrieved 
at common law, nor in his status as a citizen 
thereof, is entitled to a claim against an 
interstate carrier. 

Is, or not, this purely punitive? Like- 
wise similar inquiry and conclusion may be 
stated as to those states where the fellow 
servant rule is in force. 








NOTES OF IMPORTANT DECISIONS. 





CONTRACT—RIGHT TO RECOVER MON- 
EY ADVANCED TO CARRY OUT AN ILLE- 
GAL CONTRACT.—The Supreme Court of Okla- 
homa, in Citizens National Bank v. Mitchell, 
103 Pac. 720, announces the following syllabus 
(by the court) proposition of law: “The plaint- 
iff in error bank, in a collateral contract, the 
consideration of which is for money loaned or 
advanced to carry out a contract, which was 
illegal as against public policy, said bank neith- 
er having been a party to nor having aided in 
the execution of such illegal contract originally, 
will not be precluded from recovering such 
loans or advanced money.” 

This statement does not appear any too 
clear, but a recital of facts may better disclose 
what was actually held by the court in allow- 
ing recovery by the bank. 

The government advertised for bids for tak- 
ing down pasture fences, made of wire, on an 
Indian reservation, and delivering the wire at 
designated points. To avoid competitive bid- 
ding, Coleman and Mitchell agreed to resort 
to a scheme for the former to bid on distant 
fences so that Mitchell’s bid on removal of all 
the fences would be accepted and the profits 
to be shared by both. It was also contemplated 
for their principal profit to come out of deals 





with cattlemen on the reservation in considera- 
tion of delay in removal of the fences. The 
contract having been awarded to Mitchell, he 
applied to the bank either that day or within a 
day or two afterwards for money to carry it 
out, the president and cashier then knowing of 
the arrangement between Mitchell and Cole- 
man. The court said: “There is no proof to 
show the plaintiff bank, or any of its officers, 
knew of the proposed agreement between Cole- 
man and Mitchell, or had any knowledge that 
any such agreement had been entered into 
until the day the contract was awarded to 
Mitchell, or within a day or two thereafter.” 
The court thus seems to rule that, if the 
bank had knowledge before the contract was 
awarded of the arrangement, its position would 
be different in lending money to carry out the 
contract, than if told about it afterwards, it 
then agreed to and did lend money for such 
purpose. We confess our inability to discover 
the difference. Nor do we see the pertinency 
of the court’s observation: “If upon this state 
of facts, the plaintiff bank is to be denied the 
right to recover for money advanced by it, 
every party would advance or loan money at 
his peril. Those that desire to secure money 
to aid in carrying out business enterprises 
would be embarrassed. Business would be 
paralyzed, as the rule of presumption of mala 
fides would be established.” Here the bank 
was merely ignorant beforehand of the scheme 
to do an illegal thing. But it knew before it 
advanced its money. It knew the contract 
was void and that to take any step themselves 
to getting its fruits was illegal. It advances 
money to effect this illegality. The very case 
the court cites (Armstrong v. Bank, 133 U. 8. 
433) as laying down the proper rule condemns, 
by every fair inference, what the Oklahoma 
court decided. Thus where a bank advanced 
money to a grain speculator in his attempt to 
corner the market recovery was allowed be 


‘cause “there is no evidence that it knew, or 


had any reason to suspect that the wheat was 
purchased in an attempt to corner the market.” 
Did the Oklahoma bank know when it advanced 
money the nature of the transaction the money 
was to carry out? The court admits it did. So, 
how are the cases similar? The real question 
in this case appears to us not discussed in the 
opinion. That question did the lending or the 
agreement to lend Money to Mitchell to carry 
out this contract, knowing it was tainted with 
illegality, come under the principle in Han- 
nauer v. Doane, 12 Wall. 342, as thus stated by 
Justice Bradley: “It is contrary to public pol- 
icy to give the aid of the courts to a vendor 
who knows that his goods were purchased, or 
to a lender who knew that his money was 
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borrowed for the purpose of being employed in 
the commission of a criminal act, injurious to 
éociety, or to any of its members.” Justice 
Bradley speaks of cases to the contrary where 
the unlawful act contemplated to be done was 
merely malum prohibitum, or of inferior crimi- 
nality, but the seriousness of what was before 
the court in the Hannauer case made it un- 
mecessary either to agree or disagree with 
them. Of the malum prohibitum class was 
Armstrong v. Toler, 11 Wheat. 258. But there 
is the principle involved and, if the court were 
to decide, that one could no more aid another 
by lending him money to carry out an illegal 
contract, void as against public policy, than he 
could lend money to carry out an absolutely 
criminal purpose, the cleavage between lending 
to perfectly legitimate purposes would not be 
at all uncertain, where knowledge by the lend- 
er is one of the facts of the transaction. 








MAY A COURT COMPEL THE VIO- 
LATION OF AN INJUNCTION? 





In applications for the writ of mandamus, 
the question has at times arisen, whether a 
person can be compelled to do something 
which he has already been enjoined from 
doing by a court of competent jurisdiction. 
This question, as will be shown herein, has 
been, without important exception, answer- 
ed in the negative. But in many instances, 
in answering this question the courts have 
been compelled to meet the further ques- 
tion arising in the course of their inquiry, 
whether the relator for mandamus is bound 
by the decree of injunction when not a 
party to the proceedings. But, again, with- 
out important exception, the courts have 
answered in the affirmative. Among the 
various state courts which have consider- 
ed this question there is practically an una- 
nimity of opinion upon this point. 

The line of decision is unbroken except 
by an opinion rendered by the Supreme 
Court of the State of Kansas. That was 
an early adjudication, and the court, while 
recognizing the general rule, seemed to 
consider that the special circumstances of 
the case warranted a break in the line. The 
grounds of the decision are to be found in 
the following quotation from the court’s 





opinion, referring to the injunction which 
had been pleaded in bar to the petition for 
a writ of mandamus: “The plaintiff here 
was not a party to that decree, neither does 
it claim under anyone who was such a par- 
ty. And in order to guard against any 
possible misconception, the decree express- 
ly affirms that it is without prejudice to the 
rights of the plaintiff. * * * ‘That this 
writ (mandamus) originally a prerogative 
writ, and solely a matter of discretion, still 
partakes of its original nature, so far that 
it yet remains largely within the discre- 
tion of the court, cannot be doubted. But 
in the exercise of that discretion regard 
must be had to the rights of the plaintiff, 
as well as to the dangers of the defendant. 
If those rights can be secured only through 
the writ, it would be simply an abuse of 
discretion to refuse it.”* 


This decision, however, was rendered at 
a time when the doctrine under considera- 
tion was practically in its infancy, and be- 
fore the great body of the Appellate Courts 
of the several states had thrown their 
weight in the other direction. When the 
doctrine had finally taken form and become 
established in other states, we find Kansas 
adhering, in the main, to the prevailing 
opinion of her sister states. In the case 
of State v. Hornaday,” the Supreme Court 
of Kansas said, quoting with approval the 
rule as laid down in High on Extraordi- 
nary Legal Remedies: “ “The rule is well 
established that the writ will not be granted 
to compel the performance of an act which 
has been expressly forbidden by an injunc- 
tion in the same court, or in another court 
of competent jurisdiction, or whose per- 
formance would be in direct violation of an 
existing injunction, even though the per- 
son seeking the relief by mandamus is not 
a party to the injunction suit. Courts will 
not compel parties to perform acts which 
would subject them to punishment, or which 
would put them in conflict with the order 
or writ of another court; nor will the court, 


(1) A T. & S. F. R. R. Co. v. County, 12 
Kan. 106. 
(2) 62 Pac. 998. 
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in such cases, to which application is made 
for a mandamus, inquire into the propriety 
of the injunction’ High Extra. Rem. sec. 
a3," 

In the foregoing case mention was made 
of the early decision of the same court 
wherein the exception was made to the 
general rule, as we have above stated, but 
“the ground of the decision in that case 
was,” it was said, “that the one seeking re- 
lief by mandamus had been denied admis- 
sion as a party to the injunction proceed- 
ing, and, besides, had rights which could 
be ultimately enforced only. by mandamus.” 
In a later case, the Kansas court said: “The 
peremptory writ of mandamus only issues 
when there is a clear legal right on the one 
hand, and a refusal to perform a lawful 
duty on the other. The auditor in his 
answer Shows that he has been enjoined in 
a suit by Marsh from issuing and deliver- 
ing the certificate to plaintiff, and we think 
this is a good defense.’”* 

‘While this doctrine, as stated above, pre- 
vails in all the state courts, a different rule 
seems to have established itself in the Fed- 
eral Court. But this dissent, if it can be 
said to really exist in theory, is based, not 
so much upon principle, as upon considera- 
tions of policy peculiar to the national 
courts. In testimony of this statement, we 
need only refer to the latest expression of 
the Federal Court’s opinion upon this point. 
There it was said: “The injunction can- 
not avail the respondents. The relator was 
not a party to the proceedings. Jf he had 
been, it is not competent for a state tribun- 
al thus to paralyze the process issued from 
a court of the United States to give effect 
to its judgment. This is a good and salu- 
tary principle. It is vital to the beneficial 
existence of the national court.’ 

This was also the ruling of the same 
court in the case of Regs v. Johnson,® al- 
though in that case it was held that the 
state court issuing the injunction was not 
to be regarded as im prior possession of the 


(3) Livingston v. McCarthy, 41 Kan. 20. 
(4) Mayor v. Lord, 9 Wall. 409, 414. 
(5) 6 Wall. 


198. 





case. A circuit court of the United States 
also issued the writ in the face of an in- 
junction, although in that case the bill for ° 
the injunction had been dismissed before 
the petition for the writ was filed, and the 
injunction existed only by virtue of an ap- 
peal taken therefrom to the State Supreme 
Court.® 

So far as our investigation has extended, 
the foregoing federal cases constitute the 
sum total of exception to the rule that a 
person cannot be compelled to do an act 
which he has already been enjoined from 
doing, even if the party seeking the writ of 
mandamus is not a party to the former ac- 
tion. The exception to the general rule 
exists solely in the Federal Court, and rests 
largely upon consideration of policy pecu- 
liar to the national court. In the states, 
the doctrine obtains without important dis- 
sent among any of the courts.’ 

In Spelling’s Extraordinary Relief,® the 
author says: “It is well settled that the 
extraordinary relief by mandamus will 
never be granted to compel the’ perform- 
ance of an act which has been expressly 
forbidden by injunction. It is immaterial, 
in this respect, whether the injunction has 
been issued by the same court to which the 
application for mandamus is made, or by 
another court of competent jurisdiction, or 
whether the performance of the acts sought 
to be coerced by the mandamus in the man- 
damus proceedings would be in direct vio- 
lation of an existing injunction, though the 
person seeking relief by mandamus is not 
a party to the injunction suit. A court will 
never, by this method, command the viola- 


(6) Smith v. Tallapoosa Co., 22 Fed. Cases 
84. 

(7) State v. Kispert, 21 Wis. 392; Ohio, etce., 
R. RCo. v..Commissioners, etc., 7 Ohio St. 278; 
People v. Judge, 40 Mich. 63; State v. 
Judge, 15 Ala. 740; People v. Warfield, 
20 Ill. 159; People v. Wiant, 48 Ill. 263; People 
v. Hake, 81 Ill. 540; State v. Hornaday, (Kan. 
1900), 62 Pac. 998; Livingston v. McCarthy, 
41 Kan. 20; Ives v. Judge, 40 Mich. 63; Ex parte 
Fleming, 4 Hill (N. Y.), 581; People v. Schru- 
gam, 26 Barb. (N. Y.) 216; People v. West, 25 
Hun (N. Y.), 179; People v. Ulster, 30 "Hun (N. 
Y.), 146; St. Stephen, 25 Abbott N. Cas. (N. Y.) 
230; State v. Controller, 4 S. Car. 185; State v. 
County Court, 47 W. Va. (1900) 672. 


(8) Sec. 1378. 
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tion of the commands of another court of 
competent jurisdiction, where such viola- 
tion would subject a party to punishment 
for a contempt of court, or put him in con 
flict with such a court; nor will the court 
in such cases inquire into the propriety of 
the injunction,” 

Again, the same author said:* “Jt ts a 
familiar principle that mandamus does not 
lie to compel a party to violate an injunc- 
tion; and the principle is as applicable 
where the writ is sought in a Superior 
Court as in other cases. When an officer 
had been restrained by his own court from 
executing a decree, a higher tribunal re- 
fused to interfere, an additional reason be- 
ing that a writ of mandamus confers no au- 
thority, and only issues to compel a party 
to perform an act which ts his plain duty 
without it. It is unimportant that in the 
application for the mandamus to an inferior 
court, it is alleged that the defendant in the 
injunction suit has, by his answer, fully 
denied all the equities of the injunction bill, 
and that he is without remedy by appeal 
from the decision of the court refusing the 
dissolution. In such cases, the decision of 
the inferior court ts final, and beyond re- 
view by this method. On the same prin- 
ciple and for the same reasons, mandamus 
does not lie to compel the dissolution of an 
injunction.”?° 


The Supreme Court of Ohio rendered an 
opinion which is especially noteworthy on 
account of the wise and judicious manner 
in which the principle under discussion was 
applied. This court generously conceded 
all that had been urged against the rule in 
the early Kansas case to which we have al- 
ready referred, admitting that a decree of 
injunction should not bind a person not a 


(9) Sec. 1402. 

(10) See to same effect: High, Extra. Rem. 
sec. 23. “As it was the duty of the commis- 
sioner to obey the injunction,” declared the 
Illinois court, “we cannot compel him to violate 
it. A mandamus can only be issued to compel 
a party to act when it was his duty to act 
without it. It confers upon him no new authority. 
We cannot look into the injunction bill to see 
whether a proper case was made or not.” Peo- 
ple v. Gilmer, 10 Ill. 247, 249. 





party to it. But, it was held, notwith- 
standing the decree does not bind persons 
not parties to it, yet tt does nevertheless 
have the effect of precluding them from 
having the peculiar remedy of mandamus 
so long as the decree remains in force and 
effect. Said the court: “It is true, the 
Ohio & Indiana R. R. Co. was not a party 
to the proceeding in chancery in which the 
decree of injunction was rendered, and 
that decree does not, therefore, bind or con- 
clude the company by any of its findings; 
but it does, nevertheless, have the effect, 
while it exists in full force, to preclude the 
company from having the peculiar remedy 
which it now herein seeks. If we were to 
award the peremptory writ of mandamus, 
we should command the commissioners of 
Wyandot County to do the very act which, 
by our decree of injunction in full force, 
they are forbidden to do. The idea of such 
inconsistency is wholly inadmissible. If 
the peremptory writ of mandamus were to 
issue, and the defendant failed to obey it, 
they would be liable to process for con- 
tempt; while, on the other hand, if they 
obeyed it, they would be equally in con- 
tempt for disobedience to the decree of in- 
junction. Even when the order or decree 
of injunction is made by a court of com- 
petent jurisdiction other than that in which 
the mandamus is sought, the latter will not 
thus place a party between two fires, by 
subjecting him to contradictory orders. Ex 
parte Fleming, 4 Hill, 581. Whether there 
be any way in which the Ohio & Indiana 
R. R. Company can get rid of the decree of 
injunction, is a question not before us. As 
to that, it is at liberty to proceed as it may 
be advised ; but we are clear that it cannot 
be done collaterally in this proceeding.’”’™ 
The ruling in the above case was follow- 
ed in the recent case of State v. County 
Court,’* decided by the Supreme Court of 
West Virginia in 1900, where it was said: 
“The County Court had been enjoined from 
doing the very thing which this mandamus 


(11) Ohio, ete., R. R. Co. v. 
St. 278, 280. 
(12) 47 W. Va. 672. 


Com’rs., 7 Ohio 
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sought to compel it to do. It sought to 
compel that court to violate an injunction. 
It is laid down in 13 Enc. Pl. & Pr. 729, 
that ‘an injunction issued before the appli- 
cation for the writ (mandamus), enjoining 
the doing of the very acts sought to be 
compelled by the mandamus, is a sufficient 
defense.’ This rule is well sustained by 
authority.” 


In the case of State v. Kispert,™* the 
Wisconsin court said: “Was the treasurer 
justified by the injunction in not paying 
over the money? It is maintained by the 
counsel for the relator, that the injunction 
suit is collusive, and all proceedings in it 
void. We do not see any certain evidence 
of collusion on the part of Rennell, the 
treasurer. It would be a dangerous doc- 
trine to establish, that a defendant, enjoin- 
ed from doing any particular act, may him- 
self determine that the injunction is void 
and disregard it. We think he did right 
in obeying the injunction, and that it is a 
protection to him so long as it is im force; 
and it cannot be annulled in this action. 
The remedy of the relator is not by man- 
damus, but by petition to be made a party 
to the injunction suit, or by some other 
proceeding. We are also of the opinion, 
as the interest of Mills appeared on the 
face of the complaint, that the circuit court 
might, in its discretion, have permitted him 
on his motion or petition to defend the ac- 
tion in the name of the treasurer.” 


It was said by the New York Court, in 
the case of Ex parte Fleming: “It is 
certainly impossible for me, on the case 
stated, to see expressly that this injunction 
was properly issued; but it is not my duty 
to inquire whether it was or not. I am 
not prepared to deny that, under circum- 
stances, it might have been properly issued ; 
but if I were, it is enough to know that 
Judge Conkling has power to issue and 
enforce the process of injunction like any 
other chancelor. If it has improvidently 
issued, I am bound to suppose that he will 


(13) 21 Wis. 392, 397. 
(14) 4 Hill. 581. 





set it aside on motion. He having juris- 
diction, it is the same thing to me as if it 
had issued from the court of chancery of 
this state. Before I should be warranted 
in compelling a ministerial officer to disre- 
gard it, I must be satisfied, in the strong 
language of counsel, that the ordering of 
the writ was a mere act of usurpation; in 
other words, that Judge Conkling wanted 
jurisdiction over the subject matter; for it 
is not made a question that he has it over 
the process and over every person residing 
in his district, * * * I am therefore 
called upon to order the doing of an act by 
Judge Lawrence (the party enjoined) 
which would be in direct violation of a 
valid injunction, and subject him to pun- 
ishment accordingly. It is true that courts 
of law do not hold themselves restrained 
by injunction from proceeding; nor should 
any officer be thus restrained while acting 
as a judge. But no court ought to compel 
either parties or ministerial officers to put 
themselves in positive conflict with the or- 
der or writ of another court. It is said 
that the proceeding before Judge Law- 
rence was to convict of crime and punish 
it; and that a court of equity has no juris- 
diction over a criminal matter. It may be 
conceded that an injunction against an ex- 
ecution for a simple crime would be a null- 
ity. But no one can doubt that the main 
object of the statute is the same as that of 
the old law in giving a ca. sa. It is to 
compel payment by means of property 
which a fi. fa. cannot reach. The great 
point is the civil remedy. Besides, the 
mandamus is a prerogative writ which we 
have no power to issue or withhold accord- 
ing to our discretion ; and, independently of 
other questions, it would be very indiscreet 
to place the judge between two fires, as we 
should do by granting this motion.” 


In the case of People v. West Troy,*® the 
New York court again held that the fact 
that prior to the issuance of the writ of 
mandamus, the respondent was enjoined 
by the same court from doing the act com- 


. 


(15) 25 Hun, 179. 
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manded by the writ is a sufficient justtfica- 
tion for the respondent’s refusal to obey it. 

This doctrine has been carried to great- 
er lengths in other cases where it has been 
held that mandamus will not lie to compel 
an officer to do an act which his superior in 
authority has lawfully ordered him not to 
do. 


“We must, therefore,” said the Supreme 
Court of the United States, “presume that 
the Secretary of State has acted by the 
specific direction of the President in the 
decision complained of by the petitioner. 
Whatever might be thought of the propri- 
ety of such directions, the Secretary has, 
in that case, done simply what the law re- 
quired him to do. In other words, hav- 
ing been directed by the President not to 
pay to the petitioner the interest derived 
from the investment of these moneys, it 
was, so far as he was concerned, his legal 
duty not to so pay them.”?* 


And it was said by the Supreme Court of 
New York: “The supervisor is in pos- 
session of the school moneys as a sub-ordi- 
nate of the department of public instruc- 
tion. The superintendent of that depart- 
mefit has enjoined the supervisor from pay- 
ing over this money to the trustee, or upon 
his order. The statute to which I have re- 
‘ferred clearly vests the superintendent with 
plenary power to withhold the payment of 
moneys from the school district. If the 
defendant should be ordered by the court 
to pay over these moneys, obedience to 
that order will be in violation of the formal 
and explicit mandate of his superior, to 
whom is committed the management of the 
schools and the moneys allotted to them. 
The courts will not place any officer in that 
anomalous and contradictory position.’”* 


O. H. MYRICK. 
Los Angeles, Cal. 


(15) 
320. 

(17) People v. Allen, 44 N. Y. Supp. 566, 669; 
19 Miscl. (N. Y.) 464. See also Rex v. Shaw, 5 
T. R. 549. 


U. S. v. Bayard, 4 Mackey (U. S.), 310, 





EVIDENCE—SIMILAR ACTS—HABIT. 





PARSONS v. SYRACUSE, B. & N. Y. R. CO. 





New York Supreme Court, Appellate Division, 
Third Department, June 24, 1909. 





Where, in an action for death of a traveler 
in a collision at a railroad crossing, there was 
no eyewitness of the accident except defend- 
ant’s engineer, who did not see deceased or his 
horse and carriage until the engine was upon 
them, evidence of prior specific instances of 
care and caution on his part was irrelevant, on 
the question of care exercised by him at the 
time of the accident. 


CHESTER, J.: The only question present- 
ed for determination on one branch of this 
case is whether evidence of specific instances 
of care prior to the accident was competent 
on the question of care at the time of the ac- 
cident. A man who is careful on One occa- 
sion may be careless on another. The cir- 
cumstances at one time may be such as to in- 
duce prudence while they might not at an- 
other time. But the worst feature of this class 
of evidence is that it presents issues for trial 
not tendered by the pleadings, and which the 
opposing party is not prepared to meet. If 
this evidence was competent for the plaintiff, 
it would be just as competent for the defend- 
ant to prove that on prior occasions the plain- . 
tiff's intestate had been careless; that also 
on other nights, when this engineer ran his 
engine over this crossing, he had run it slow- 
ly; that he had his headlight burning; that he 
rang his bell, and blew his whistle; and that 
he had been seen many times on prior occa- 
sions to observe all these precautions. It 
would also be competent for the plaintiff to 
dispute such testimony, and to show that on 
prior occasions he had been careless. Thus 
the issues would be largely multiplied, and no 
party going to trial would know in advance 
what he would have to meet. 

The pressure upon our courts is so great, 
arising very largely from the multiplication of 
actions for negligence, that a reasonably 
prompt dispatch of business could not be had 
if they were required to determine issues of 
this character not presented by the pleadings. 
It would seem, therefore, that good reasons 
exist for not supporting the admissibility of 
such evidence. So far as I can learn, the 
question has never been determined by any of 
the courts of this state. The fact that it 
has not been, in the light of the vast number 
of decisions in our Reports and the extended 
experience of our courts in dealing with negli- 
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gence actions, is some indication that the pro- 
fession and the courts generally have regard- 
ed evidence of that character as incompetent 
and immaterial. Yet it appears that in two 
states, at least, New Hampshire and Kansas, 
such evidence has been sanctioned. Davis v. 
Railroad Co., 68 N. H. 247, 44 Atl. 388; Mis- 
souri Pac. Ry. Co. v. Moffatt, 60 Kan. 113, 55 
Pac. 837, 72 Am. St. Rep. 343. 


The case of Pruey v N. Y. Central & H. R. 
R. Co., 41 App. Div. 158, 58 N. Y. Supp. 797, 
affirmed 166 N. Y. 616, 59 N. E. 1129, cited 
by the respondent does not aid his contention. 
The most that can be said of that case, so far 
as it has a bearing on the admissibility of evi- 
dence, is that the court there received proof 
that the deceased was familiar with the sur- 
roundings at the crossing, and that the ab- 
sence of contributory negligence may De es- 
tablished by proof of facts and circumstances 
from which it may be inferred that the de- 
ceased was not at fault. 

Many cases are cited in the briefs of counsel 
where courts have received evidence of the 
general character and habits of the deceased 
for carefulness, and many others where they 
have refused to receive such evidence. These 
need not be referred to, as the question we 
have to determine is not as to the competency 
of proof of the habits of the deceased for care- 
fulness, but as to the competency of evidence 
of his care or caution on prior specific occa- 
sions. While the doctrine contended for by 
the plaintiff has been maintained in some jur- 
isdictions, as above indicated, it has very gen- 
erally been repudiated. 

In Baker v. Irish, 172 Pa. 528, 33 Atl. 558, 
which was an action to recover damages for 
personal injuries, where the defense of con- 
tributory negligence was relied on, it was held 
that evidence that on previous occasions the 
plaintiff was guilty of an act similar to the 
alleged act of contributory negligence was in- 
admissible. 

In Robinson v. F. W. R. R. Co., 7 Gray 
(Mass.) 92, it was held that evidence of spe- 
cific acts of negligence and carelessness on 
the part of the engineer in running his train 
on other occasions than the one in question 
was incompetent, as it would only lead to col- 
lateral inquiries, and so distract and mislead 
the jury from the true issue before them, and 
it was there said: 

“Because a man was careless or negligent of 
his duty in one cr two specific instances, it 
does not follow that he was so at another time 
and under different circumstances.” 

In P. & P. U. Railroad Co. v. Clayberg, 107 
Til. 644, which was an action brought by an 
administrator against the defendant for neg- 





ligently causing the death of his intestate, 
the defendant, in order to show that the de 
ceased was not observing due care at the 
time he was killed, asked a witness to state 
if he ever saw him get on or attempt to get 
on trains, and counsel stated that he expected 
to prove that the deceased was in the habit 
of jumping on trains, and the evidence was 
held inadmissible, as its effect was clearly to 
raise a collateral and immaterial issue. The 
court there said: 

“If such evidence is admissible to prove 
negligence on the part of the plaintiff’s intes- 
tate, then the same character of evidence must 
be admissible to prove negligence on the part 
of the defendant, which has been condemned 
by the entire weight of judicial authority” 
(citing numerous authorities). 

In Dalton v. C., R. I. & P. R. Co., 114 Iowa, 
257, 86 N. W. 272, which was an action for 
the killing of a person at a railroad crossing, 
where it was claimed in defense that he was 
asleep in his buggy when he drove on .the 
track, it was held error to admit evidence of 
isolated instances of his being found asleep 
in his buggy. 

In Connors v. Morton, 160 Mass. 333, 35 N. 
E. 860, it was said: 

‘It has often been held that proof of prior 
acts of negligence is not evidence that the 
act in question was negligent, any more than 
proof of prior acts of care in regard to simi- 
lar matters is evidence that the act in ques- 
tion was done carefully. If such evidence 
were to be received, it might be necessary to 
investigate the conduct of the actor in every 
act of his life, and to draw inferences from 
acts similar and dissimilar showing every de 
gree of care or negligence.” 

In Louisville & N. R. Co. v. Summers, 125 
Fed. 719, 60 C. C. A. 487, evidence that the 
decedent on prior occasions had stopped and 
looked and listened before crossing the rail- 
road was held to have been irrelevant and im- 
properly received. 

In Eppendorf v. B., C. & N. R. R. Co., 69 
N. Y. 195, 25 Am. Rep. 171, which was a case 
where the plaintiff was injured while attempt- 
ing to get on a moving car, the court said: 

“The sole question to be determined here, so 
far as relates to plaintiff’s alleged contributory 
negligence, was the character of the plaintiff’s 
acts under the circumstances existing at the 
time; and what he may have done at some 
other time, under other circumstances, could 
have no bearing on that question.” 

In Wooster v. Broadway & Seventh Ave. R. 
R. Co., 72 Hun, 197, 25 N. Y. Supp. 378, the 
court said: 

“Tt has been many times held that !t fs not 
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competent for a plaintiff to give evidence that 
the person by whom the alleged negligent act 
was committed had previously committed sim- 
ilar acts, or that he was generally negligent or 
unskillful.”’ 

It is true that some of the cases cited, 
where evidence of this character has been 
condemned, were not cases where there was 
no surviving eyewitness of the accident; and, 
as there was none here, it is sought to justify 
the evidence in this case because of the neces- 
sity therefor arising from that fact. In cases 
where there are no eyewitnesses, the rule re- 
quiring the representatives of a deceased per- 
son to show his freedom from contributory 
negligence has been very much relaxed. Pruey 
v. N. Y. C. & H. R. R. Co., 41 App. Div. 158, 
58 N. Y. Supp. 797; Schafer v. Mayor, 154 N. 
Y. 466, 48 N. E. 749; Smith v. N. Y. C. & H. 
R. R. Co., 177 N. Y. 224, 69 N. E. 427. But, 
while the rule has been relaxed, it has not 
been abrogated, and it is still essential that 
what little on the subject of care is required 
to be proven must be shown by evidence that 
is competent and material on that question. 
The relaxation of the rule does not justify the 
admission of incompetent evidence, because of 
the necessity which confronts a plaintiff. 

Judgment and order reversed, and a new 
trial granted, with costs to the appellant to 
abide the event. All concur. 


Note—Relaxation of the Rule Excluding Proof 
of Similcr Acts Where There Were no Eye- 
Witnesses to an Accident Causing Death.—In 1 
\: ‘gmore on Evidence, sec. 65, says : “A few courts 
have shown an inclination to admit, exceptionally, 
the character of a person charged with a_negli- 
gent act (contributory negligence, if a plaintiff), 
as throwing light on the probability of his having 
acted carelessly on the occasion in question; pro- 
vided that the other evidence leaves the matter 
in great doubt, or that the other evidence is purely 
circumstantial, or, as sometizres put) that there 
are no eye-witnesses testifying.” The principal 
case cites a very great number of cases to the 
cortrary rule, but there are more cases against 
its holding than are instanced, and in some of 
them the matter is put very forcibly indeed. As 
we have not seen the reason for the exclusion of 
such evidence stated very differently in any of 
the cases on the side of the principal case, than it 
states it. and its citation to supporting cases is 
very full, this annotation will confine itself to 
the cases Mr. Wigmcre and the opinion in the 
principal case put on the mirority side. Blecklev, 
C. J., said: “The habitual speed of this same en- 
gine, when run previously by the same engineer 
on the same street was of doubtful admissibility.” 
Then he cites quite a number of cases pro and 
con, and after observing that Patterson on Rail- 
way Accidert Law says the weight of opinion is 
for exclusicr, he rules, that: “Upon so doubtful 
a question we think the court did not err in ad- 
mitting the evidence. There are several cases in 
our reports holding that doubtful evidence is to 





be admitted rather than excluded.” Ry. Co. v. 
Flannagan, 82 Ga. 579, 14 Am. St. Rep. 183. It 
might fairly be claimed the Supreme Court of 
Georgia ought to have taken one side or the other 
on this question, with an intimation as to the 
prospective rule. It looks like an appellate court 
ought to settle the practice as to admissibility of 
a certain class of evidence where a ruling is 
properly invoked. In Davis vy. Railroad, cited 
in the principal case, “several witnesses testified, 
subject to defendant’s exception, that during 
three years preceding the death of plaintiff’s in- 
testate they often saw him drive over the cross- 


.ing in question and that he always drove slowly 


and watched for trains. * * * It has been 
repeatedly held in this State that such evidence 
is competent upon the ground that ‘a person is 
more likely to do or not do a thing, or to do it 
or not do it in a particular way, as he is in the 
habit of doing or not doing it.” Then are cited 
numerous New Hampshire cases.- It may be a lit- 
tle difficult to distinguish between a man’s habit 
and the instincts of an animal, except in degree, 
and certainly it would be competent in very many 
cases to show what instinct would lead an animal 
to do under a given case. In the Moffatt case, 
also cited, the court said of deceased: “He was a 
middle-aged man, with good health and the in- 
stinct of self-preservation strong within him, 
sober and exceedingly careful, and these facts 
and circumstances are not without weight in re- 
pelling any inference of negligence, that might 
arise from the mere fact that he was upon the 
track and was struck by the locomotive.” Also: 
“Aside from the instinct of self-preservation, 
there is proof that he was a sober, careful man 
and had previously exercised due care for his 
safety on approaching the same crossings.” Where 
an engineer was killed by explosion of his en- 
gine and no one knew how he was managing 
it at the time, his habitual carefulness and cau- 
tion as an engineer were permitted to be shown, 
as this tended to raise the presumption that he 
was in the exercise of due care and caution at 
the time of the explesion under the authority of 
Railroad vy. Clark, 108 Ill. 113. See Railroad v. 
Bailey, 145 Ill. 159. The no*eye-witness rule is 
again recognized in Railroad v. Ashline, 171 III. 
313. In Railroad v. Pearson, 184 III. 386, evi- 
dence of deceased being a drinking man was ex- 
cluded. because he was seen just before the ac- 
cidert by a number of people and if he was under 
the influence of liquor this could have been 
shown by direct proof. For a similar reason, it 
was held proper to reject evidence that plaintiff 
was ordinarily a rapid driver. City of Salem v. 
Webster, 192 Ill. 369. This state therefore is 
seen to admit the evidence when other and bet- 
ter evidence is not obtainable. 


In Railroad v. Johnson, 92 Tex. 382, it is said: 
“We think the rvle is well settled, that, when the 
question is whether. or not a person has been 
regligent in doing or rot doing a particular act, 
evidence is not admissible to show he has been 
guilty of a similar act of negligence or even 
habitually negligent upon a similar occasion,” 
and to this are cited many cases. But it is also 
said: There may be some modifications of this 
rule and allusion is made to the case of Cun- 
nirgham v. Railway, 88 Tex. 166. There evi- 
dence was admitted to show that a car inspector 
was an inattentive or thoughtless person, because 
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“such mental quality was a relevant fact” upon 
the question whether he probably inspected cars 
on the morning of an accident, particularly be- 
cause he testified to his invariable practice about 
inspection. Thus it seems that frequent fail- 
ures to perform this duty at different times would 
be competent evidence tending to prove his men- 
tal condition, and we see no reason why such 
omissions subsequent to the time of the accident 
would be less competent than similar omissions 
prior to the time of the accident.” There may 
be some shade of difference in evidential value, 
when a mental condition is sought to be proven 
and when a habit, but a habit is so akin to second 
nature that it makes a mental condition. This 
applies especially to the Texas reason for the 
general rule of exclusion which is: “The prin- 
ciple, as applicable to this class of cases generally 
is, that, when the habit of care or negligence, as 
the case may be, has no connection with the 
specific facts in evidence bearing upon the ques- 
tion of care, evidence of such care or habit is 
without sufficient probative force to effect the 
determination of the question.” 

The ultimate conclusion appears to be, that 
there is no rule of law absolutely excluding such 
evidence as the principal case supposes, but it is a 
subject as to which the trial court should have a 
wide discretion, as the Georgia court thought. The 
majority line of cases think the jury would be 
confused by a multiplying of issues; the Texas 
court that it has no probative value, but we can 
imagine how the trial judge might restrain the 
going into extraneous matters too greatly and 
that the probative value rule might find an ex- 
ception in such evidence assisting, or antagoniz- 
ing, scme presumption of fact. 








JETSAM AND FLOTSAM. 


. 





THE ALTRUISTIC QUALITY OF THE LAWYER 
SUBJECTIVELY CONSIDERED. 





Interesting Extracts from a Paper Read by 
Hon. Geo. J. Leftwich, at the Meeting of 
the Mississippi Bar Association, 

May 5. 1909. 





The Origin ef the Advocate.—The Book of 
Job is the oldest in the canonical scriptures, if 
not of the finished products in the literary 
world. That prophet in one of his bursts of 
eloquence, exclaimed, “Oh, that one might plead 
for a man with God as a man pleadeth for his 
neighbor.” It is thus seen that in those primi- 
tive days advocacy was well known and under- 
stood. It is unnecessary to quote history to 
prove so patent a fact. It comes to light in 
the first intuition of the small child who pushes 
forward his larger brother to plead for the 
boon he asks of his parent; the larger child 
calls in his mother as his advocate to shield 
him from the wrath of his father or to claim 
some well sought privilege. To plead for one’s 
self in a court of justice so smacks of selfish- 
ness that it grew to be a maxim of lawyers that 
he who is his own lawyer has a fool for his 
elient, and the moment the advocate lifts his 





voice to advance his own cause, deprecatory 
frowns cross the countenances of his brothers. 





The ancient prophet was an advocate; “proph- 
etas,” the Greek root word, meant literally and 
primitively, one who speaks for another. From 
speaking for another it finally grew, by the 
application and not the origin of the word, to 
mean to speak before, to prophesy, and the 
prophet went beyond his primary calling and 
undertook to foretell events. In the prophet’s 
early history the civil and ecclesiastical juris- 
diction were comingled, but as the spiritual 
became distinct from the political and civil, the 
advocate grew more and more to be an inter- 
cessor between man and God and more strictly 
an advocate of the spiritual claims of man upon 
God, his maker. 





The Buddhist: priest performs analogous func- 
tions among the followers of Buddha; Mahomet, 
whose followers are like the sands of the sea, 
claimed to be no more than a prophet of the true 
God and the advocate of his followers, seeking 
for them mercy and eternal life. When, as is 
disclosed in the book of Exodus, Moses was lay- 
ing the foundations of the theocratic govern- 
ment of the Jews, he confessed that he was 
slow of speech and of slow tongue, and called 
in Aaron, his brother, to be an advocate of 
Israel, because, said the great law-giver, “I 
know that he can speak well.” Thus the root 
idea of advocacy is found at the very founda- 
tion of the Jewish religion, and later the chris- 
tology of the true and living God grew out of 
the same root idea and expanded into the 
beauteous and glorious form of the messiah, 
the great high priest, the Advocate of all men 
with the Father. 





The English Barrister’s Compensation.—The 
English barrister cannot speak with the cilent, 
but all his communications must be with the 
solicitor or attorney, nor is he allowed to so- 
licit or ask business of the solicitor or attor- 
ney, but it must come to him voluntarily and 
unsought. The English barrister’s compensa- 
tion is not a matter of stipulation or contract 
between him and the client or between him and 
the solicitor who employs him, but the fee is 
marked on his brief of.the case when it is 
handed to him, which fee is not collectible by 
suit, and if we are not mistaken, there is yet 
one state in the union today, New Jersey, where 
the lawyer is not allowed to sue for his fee. 
Reciprocally, the English barrister is not su- 
able for mistakes of law, however carelessly 
committed, nor is he liable for damages though 
he state an untruth in his pleadings. All of 
these things are matters strictly of honor. We 
only lately read in a reputable law journal 
where an Irish barrister advertised in a pro- 
fessional card that he would deal directly with 
the client as well as with the solicitor, and 
the hubbub he at once created among his pro- 
fessional brethren was so great that he was 
driven speedily to withdraw his advertisement 
and recant his hasty and misguided undertak- 
ing. 





That the profession of law was not originally 
established among our English fathers exclu- 
sively for making money is clearly indicated 
by the tariff of fees that prevailed among 
them, evidences of which crop out as the re- 
sult of the investigations of historians. About 
the year 1624 A. D., there was an ordinance to 
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the effect that the fee of the barrister with the 
snuff gown, that is, a junior advocate, on the 
hearing of the cause was one pound sterling 
paid in advance, and the fee to a sergeant at 
law, the wearer of the silk gown, called the 
leader in English practice, two pounds sterling 
paid in advance. 


But fees and compensation grew apace, and 
in the days of Lord Erskine in the latter part 
of the eighteenth century it was a part of the 
etiquette of the English profession that no 
barrister -should go to plead a cause on a dif- 
ferent circuit from that which he usually at- 
tended, except on a special retainer, and if he 
wore a silk gown, that is, was king’s counsel 
and a leader, he could not accept less than 
three hundred (300) guineas. It was said by 
Lord Erskine that this was done as a means to 
prevent the unseemly scramble for business 
which might otherwise take place. 


The American Lawyer’s Compensation.—It is 
a long call from the day of the honorarium to 
this, when the advisor of the rich corporation is 
believed to receive at times as much as $50,000 
to $100,000 as fixed compensation per annum. 
Our bar and courts dominated by an eminently 
practicable. and common sense age, have also 
concluded that the lawyer ought to be paid in 
accordance with his talent, and that his ser- 
vices ought to bring their just reward unham- 
pered by traditional sentimentalities, and that 
his compensation may be collected by action at 
law like other civil obligations. But well it 
may be that the profession should never lose 
sight of the lofty origin of its calling and ney- 
er lose its contempt for the purely low-viewed, 
so-called commercial lawyer who practices in 
competition with the stock gambler and small 
tradesman, and pitches his professional ideal 
on the same plane with that of the horse-jock- 
ey and wage earner. 


He Must Wear the Crown of Martyrdom.—The 
real lawyer when he sets out in pursuit of a 
livelihood and success soon learns that he must 
often tread the wine-press alone. 

When Thomas Paine was indicted for libel- 
ing the English Government by publishing the 
second part of his Rights of Man. Lord Erskine 
was attorney general to the Prince of Wales, 
an office that brought him much honor and 
emolument, but he was asked by Paine to de- 
fend him in the cause. Lord Loughborough, 
Lord Chancellor of England, and the Prince of 
Wales, his own client and patron, both persuad- 
ed and demanded of him not to take the cause 
and threatened him with abandonment if he 
did so, but it is laid down by the historian that 
Erskine met their threats with indfgnant curses 
and lost his office as Attorney General of the 
Prince of Wales rather than refuse to defend 
the cause he believed to be just, no matter how 
popular or unpopular. In the days of Lord 
Chief Justice Hale it is said to the discredit 
of the bar of England that sometimes the whole 
bar refused to be employed against a great 
man, whereupon it was necessary for the court 
to assign counsel to the other side of the cause 
and compel them by threats of fine and impris- 
onment for refusing, and it was remarked by 
Lord Chief Justice Hale himself, one of the 
greatest common law judges of all time, that if 
he were to. assign one of them as counsel in 
such a cause, and he were to refuse to act, he 
would make bold to commit him to prison. 





The Limit of the Advocate’s Zeal.—The zeal 
of the advocate has bounds, and personal am- 
bition takes the place of justice and the law’s 
vindication. when the fear of the sting of de- 
feat drives the lawyer to short cuts and ques- 
tionable means of success, whereat he has gone 
beyond the demands which the law makes upon 
him. Short of this. all his talents, all his 
skill, all his strength must be exhausted be- 
fore he stays his hand. True advocacy leaps 
the bounds of cold legal equivalents and ob- 
tains by its importunity what mercy yields, what 
the law’s cold letter grudgingly surrenders, and 
withal, the true advocate never leaves out of 
sight the potent fact that the effectiveness of 
his agency depends largely upon the subjective 
qualities of his own heart and life. Personal 
innocency, personal purity, moral integrity, are 
important subjective qualites of all men, but 
those who need it most are those who are 
taught to feel another’s sorrows and who seek 
the vindication of another’s wrongs in the ju- 
dicial forum. 


A Larger Clientage—Time and again, it is 
remarked how often it is that the lawyer is 
the leader in public enterprises and judicial re- 
form, but it is not strange when the subjective 
qualities developed in the lawyer’s calling are 
properly considered. The altruistic quality is 
supposed to be born in man. Thus it was 
that Jefferson, a true philosopher, remarked 
that lawyers, like poets, are born, and thus it 
is that the wreckage of legal failures are 
strewn here and there all along the pathway 
of the lawyer. The bright and promising 
lawyer at the beginning makes a sheer failure 
and drops steadily and quickly into gainful oe- 
cupations, while he of unpromising beginnings, 
having hid away in his bosom the true sub- 
jective quality that I can only define as the 
altruistic quality. the power to transfer human 
endeavor from himself, from his personal ends, 
and fix it unselfishly upon the ends and aims 
of another, a quality found hid away in an un- 


promising exterior, the young man with falil- © 


ure stamped upon his initiative, astounds the 
bar and his friends by a large and ultimate 


success. 





De Tocqueville in his great book, “Democracy 
in America,” pronounces the bench and bar in 
this country its only aristocracy. He says: 
“In America there are no nobles or men of let- 
ters, and the people is apt to mistrust the 
wealthy: lawyers consequently form the high- 
est political class, and the most cultivated cir- 
cle of society. They have therefore nothing 
to gain by innovations which adds a conserva- 
tive interest to their natural taste for public 
order. If I were asked where I placed the 
American aristocracy, I should reply without 
hesitation that it is not eomposed of the rich, 
who are united together by no common tie, but 
that it occupies the judicial bench and bar.” 


To prove that in our forms of government 
lawyers are not a neglected quantity in the 
affairs of state, it is only necessary to read 
history. Of the fifty signers of the Declara- 
tion of Independence, twenty-four were lawyers. 
Not a congress meets but a majority of its 
members as a rule belong to the legal nrofes- 
sion, taken away from their tasks and sent 
there by the vote of the people to represent the 
larger constituency and the larger clientage. 
Our presidents and governors are generally 
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lawyers. At this very hour, a large majority 
of the present cabinet are distinguished bar- 
risters, and the president himself a well known 
judge. Of the forty-five (45) senators to-day 
composing the legislature of Mississippi, twen- 
ty-six are lawyers; and of the one hundred, 
thirty-three representatives, forty-seven are 
lawyers. There is no lack of proof that the 
bar still retains the confidence and the affec- 
tion of the people at large. 





The English barrister when appointed king’s 
counsel was once required and perhaps is still 
required to go to St. Martin’s Church, London, 
to take the sacrament; he must lay aside his 
gown of snuff to be adorned in one of silk; he 
becomes a leader. It is his prerogative to speak 
first in every controversy and to be first heard 
in the call of motions. His tariff of fees is 
higher because his attainments are supposed 
to be greater. The ceremonies of his induc- 
tion into office, the adornment of his person, all 
emphasize his higher calling in the adminis- 
tration of justice. True it is that the Ameri- 
ean barrister does not advance by stated de- 
grees whereat he must observe religious cere- 
monies, and change his garb and adorn himself 
in finer raiment, but the field of his advance- 
ment is quite as large and quite as open for 
lofty achievement as it is for his English 
brother, when by great learning and great 
moral force, he achieves a high place in his 


. profession. 








BOOK REVIEWS. 


LIEN LAW OF THE SOUTHEASTERN STATES. 
The author of the volume under the above 
title, Mr. Henry A. Alexander, of the Atlanta, 
Ga., bar, has annotated the lien laws of nine 
southeastern states, being Alabama, Florida, 
Georgia, Kentucky, Mississippi, North Carolina, 
South Carolina, Tennessee and Virginia. This 
is a very handy book for practitioners in the 
respective states, and the annotation for each 
state is very full indeed, and incidentally it is 
valuable as a ready reference to lawyers in 
other states looking for persuasive authority 
as to points not passed upon by their courts. 

The work seems well done, the author often 
quoting liberally from the cases to which he 
refers. 

The reason given for the work being confined 
to the states named is “the great material de- 
velopment now in progress in those states, 
and consequently the need of an accurate knowl- 
edge of the mechanics’ and materialmen’s lien 
laws of these states.” 

The book is upon what seems a very useful 
plan and, used in connection with a work of 


more general scope, should meet a practical. 


need. 
The volume is in buckram, published in 1909, 
by The Harrison Company, Atlanta, Ga. 





MISSOURI DIGEST, VOLS XII. AND XIII. 

These two volumes together extend through 
the alphabet of all subjects, in decisions of the 
Supreme Court of Missouri, begining with Vol. 
183, down to parts of Vols. 213 and 214, of its 
reports, and parts of Vols. 106 to part of Vol. 
183 Missouri Appeal Reports, all of which are 
found in Vols. 83 to 112 of Southwestern Re- 
ports. The digest in these two volumes is a 





supplement to the Missouri Digest published 
in 1905, and while adopting the same classifi- 
cation, so that there is correllation with that 
and the Century Digest, there are several im- 
provements in.the supplement. The greatest 
of these improvements is what the great pub- 
lishing house which send this supplement out, 
as a companion to its original, is the embodying 
therein of its “key number” system, which is 
fully explained in the preface to the supple- 
ment. 

There are scope notes at the head of 
each topic. Both American Digest and the 
Decennial Digest sections are identified by the 
key number to which we refer above, which 
is an aid also to the Annuals, which have come 
and will continue to come like the book flows, 
as far as we know, “forever.” We tell what 
you may get in. this supplement, which is its 
own argument. 

The two volumes are in law buckram of the 
usual size of those in the Missouri Digest, and 
issued by West Publishing Co., St. Paul, Minn., 
1909. 








HUMOR OF THE LAW. 





Alexander Wright, brother of the country au- 
ditor, who is visiting Cleveland for a vacation 
period, and who is in the public service in his 
Scottish home, tells this tale anent one Mc- 
Gregor, a thrifty man in a land of thrift, who 
was seen in Glasgow wearing a lustrous spark- 
ler in his cravat. To him said Sandy McDer- 
mott: 

“Who gin ye the di’mon, McGregor?” 

“Nobbut meself,’ was the answer. 

“Oh, aye,” ventured the questioner. 
been trating vyersel’, eh?” 

“No that, eyether,” McGregor made reply. 
“But ye ken I’m execooter of the estate 0’ 
Sammis McDougal.” 

“An’ ye’ ha’ yer han’s in the pile the noo?” 

“Hush, mon!” said McGregor, looking hurt. 
“Tis a’ i’ th’ will. First, it said, his lawful 
debts were to be paid, which was onnaicessary 
under the law. Then, it said, the execooter was 
to set aside thirty-five pun’ for th’ buryin’. 
D'ye mind?” 

“Oh, aye,” responded McDermott. 

“An’ then he wish’d th’ execooter to procure 
as handsome a stone as could be had in a’ 
Glasgy for a matther o’ seventy pun’.” 

“Aye.” 

“Aweel, mon,” concluded McGregor; “this is 
the stone.” 


“Ye've 


“Gentlemen of the jury,” began the lawyer, 
“we will prove to you that our client is in- 
sane. We have witnesses ready to demonstrate 
that his grandfather once struck his own thumb 
with a hammer and made no remark to bring a 
blush to the cheek of modesty and decorum; 
that his grandmother never asserted that she 
had a sure cure for colds and rheumatism; that 
his father once refused to take advantage of a 
Wall street tip, and that his mother even now 
refuses to appear in public with a hat of the 
prevailing mode. My client was once observed 
to be reading ‘Frenzied Finance.’ Need I say 
more?” 

The subsequent verdict proved that he need 
not. 
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Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
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1, Abatement and Revival— Dismissal.— 
Where suit removed from state court was dis- 
missed in federal court by plaintiff, he could 
sue again on the same cause of action in the 
state court for a sum less than would authorize 
removal.—Bradford y. Louisville & N. R. Co., 
Ga., 65 S. E. 127. 

2. Action—Contract or Tort.—An owner can- 
not waive the tort, and sue in assumpsit for 
the value of property converted, but is restrict- 
ed to an action ex delicto, where the wrong- 
doer has not disposed of the property.—Wood- 
ruff v. D. Zaban & Son. Ga., 65 S. E. 123. 

3. Misconduct of Plaintiff.—No one can 
make his own misconduct the ground for an 
action in his own favor.—Avery v. Central Bank 
of Kansas City, Mo., 119 S. W. 1106. 

4. Annuities—Apportionment.—As a _ gen- 
eral rule, an annuity is not apportionable un- 
less the instrument granting it shows an in- 
tention to the contrary.—Lynch v. Huston, Mo., 
119 S. W. 994. 

5. Assignments—Rights of Assignee.—In the 
absence of fraud, the assignee of a bond for ti- 
tle acquires all the rights of his assignor.— 
Burney Tailoring Co. v. Cuzzort, Ga., 65 S. E. 
140. 

6. Associations—By-Laws.—By-laws adopt- 
ed by voluntary associations are regarded as a 
contract of the members with each other, and 
determine their individual rights.—Gaines v. 
Farmer, Tex., 119 S. W. 874. 

. - Bankruptcy—Custody of Property.—Title 
to a bankrupt’s property vests in the trustee, 
and he alone can sue to recover it.—Schnur- 
man’s Executrix v. Biddle & Co. Va., 64 S. E. 
977. 








8. Banks and Banking—Transfer of Deposit 
on Oral Order.—A bank may lawfully transfer 
a deposit to another than the depositor on the 
depositor’s oral order.—Whitsett v. People’s 
Nat. Bank of Warrensburg, Mo., 119 S. W. 999. 

9. Bills and Notes—Accommodation Notes.— 
That a member of a trading partnership indors- 
ed the firm name on commercial paper held not 
notice to a holder that the indorsement was for 


‘the accommodation of the maker.—Hayes v. 


Blaker, Mo., 119 S. W. 1004. 

10. Burden of Proving Assignment.—In an 
action on a note by one other than payee, the 
burden is on plaintiff to prove assignment and 
ownership when put in issue.—Jones v. Wheel- 
er, Okl., 101 Pac. 1112. 

11. Mental Incapacity of Maker.—The de- 
fense of mental incapacity of the maker of the 
note held not available under the general de- 
nial.—Hill-Dodge Banking Co. v. Loomis, Mo., 
119 S. W. 967. 

12. Stipulation for Payment of Attorney’s 
Fees.—A provision in a note for an attorney’s 
fee, but leaving blank the amount thereof, 
amounts to a promise to pay a reasonable sum 
as an attorney’s fee.—McCornick v. Swem, Utah, 
102 Pac. 626. 

13. Brokers—Sufficiency of Service.—Where 
the owner lists property with several brokers 
for sale, he occupies a mutual position, being 
only interested in the result, and can sell and 
pay the commission to the first customer pre- 
sented who is ready, willing, and able to pur- 
chase.—Frink vy. Gilbert, Wash., 101 Pac. 1088, 

14. Carriers—Care Required Toward Pas- 
sengers on Freight.—Carrier held bound to ex- 
ercise same degree of care as to freight train 
passengers as in the operation of passenger 
trains.—St. Louis & S. F. Ry. Co. v. Gosnell, 
Okl., 101 Pac. 1126. 

15. Contracts Limiting Liability—A con- 
tract for an interstate shipment of freight, 
which limits the recovery to a specified sum 
per 100 pounds, is invalid at common law.—At- 
chison, T. & S. F. Ry. Co. v. Smythe, Tex., 119 
Ss. W. 892. 

16. Liability of Connecting Carriers.— 
Where two carriers were parties to a continu- 
ous interstate shipment, they might be jointly 
liable for injuries thereto.—Missouri, K. & T. 
Ry. Co. of Texas v. Lawson, Tex., 119 S. W. 921. 

ae Limiting Liability—A special contract, 
which arbitrarily fixes the value of household 
goods at $5 per hundredweight for the purpose 
of limiting the liability of the carrier, is con- 
trary to public policy.—Hanson v. Great North- 
ern Ry. Co., N. D., 121 N. W. 78. 

18. Use of Station by Hackman.—A rail- 
road company may assign places at its platform 
to be occupied by competitory hackmen.—City 
of Hot Springs v. Demby, Ark., 119 S. W. 1126. 

19. Commerce—Regulation.—Regulation of 
the taking of orders for intoxicating liquor, 
though such liquor is situated in another state, 
held not repugnant to the commerce clause of 
the federal constitution.—State v. Wm. J. Lemp 
Brewing Co., Kan., 102 Pac. 504. 

20. Conspiracy—Nature of Elements.—A con- 
spiracy often involves in its details many acts 
that are in themselves lawful, but they become 
unlawful as parts of a conspiracy.—Funck Vv. 
Farmers’ Elevator Co. of Gowrie, Iowa, 121 N. 
W. 53. 
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21. Contracts—Evidence.—Conversations of 
plaintiff with subordinates of a general super- 
intendent held admissible to show they were 
carrying out instructions of the superintendent, 
and thus corroborate plaintiff's version of his 
contract with the superintendent.—St. Louis, I. 
M. & S. Ry. Co. v. Clark, Ark., 119 S. W. 825. 
Forfeitures.—A forfeiture will not be 
created by intendment, nor enforced, unless the 
court is compelled by the facts and law to do 
so.—Hile v. Troupe, Neb., 121 N. W. 109. 

23. Notice of Lien.—Where an officer of de- 
fendant corporation received a notice served by 
mail, claiming an attorney’s lien on the pro- 
ceeds of the claim held for collection and acted 
on such notice in seeking a settlement, it 
waives the objection that the notice was not 
personally served, and is estopped to afterward 
insist that the notice was void.—Abbott v. 
United Rys. Co. of St. Louis, Mo., 119 S. W. 964. 

24. Public Policy.—Contract to refrain from 
giving any information to one of the parties to 
a will contest in consideration of money to be 
paid held void as against public policy.—Lazen- 
by v. Lazenby, Ga., 65 S. E. 120. 

25. What Law Governs.—Where a suit is 
brought in the courts of one state on a con- 
tract made in a sister state, and designed to be 
performed there, the courts interpret the con- 
tract according to the law of the latter state.— 
Carey v. Schmeltz, Mo., 119 S. W. 946. 

26. Contribution—Joint Wrongdoers.—There 
is no right of contribution between joint wrong- 
doers, either at law or in equity.—Avery v. Cen- 
tral Bank of Kansas City, Mo. 119 S. W. 1106. 

27. Corporations—Capital Stock an Asset or 
Liability—A corporation, as between itself and 
its stockholders, must always stand charged 
with its own stock at par; but as between it 
and its creditors it cannot carry its stock as a 
liability.—Barrie v. United Rys. Co. of St. Louis, 


22. 














* Mo., 119 S. W. 1020. 





28. Certificate of Stock.—A certificate of 
stock in a corporation is generally recognized 
as merely a representative of property, and 
occupies much the same Status as a chose in 
action.—Commonwealth v. Peebles, Ky., 119 S. 
W. 774. 

29. Contract of Employment.—That no rec- 
ord evidence was made of an employment con- 
tract between plaintiff and a corporation was 
no objection thereto, where plaintiff had per- 
formed it.—Kropp v. Hermann Brewing Co., Mo., 
119 S. W. 1036. 

30. Creditor’s Suits.—Fact that, at the time 
one corporation took over all the property of 
a debtor corporation, a creditor whose claim 
was in suit had not yet obtained judgment, 
though he did so.a few days after, would not 
preclude him from proceeding in equity to sub- 
ject the debtor’s assets in the hands of the 
other corporation to satisfaction of his claim.— 
Barrie v. United Rys. Co. of St. Louis, Mo., 119 
S. W. 1020. 

31. Service on Foreign Corporation.—A 
foreign corporation may be sued in the state on 
any transitory cause of action, no matter where 
it arose.—Cunningham v. Klamath Lake R. Co., 
Or., 101 Pac. 1099. 

32.  Costs—Statutory Provisions.—The power 
to tax costs being unknown at common law, 
statutes providing therefor are to be strictly 
construed.—Branson v. Branson, Neb., 121 N. 
W. 109. ‘ 

33. Criminal Evidence—Good Character.—Good 














character may be sufficient to raise a reason- 
able doubt of guilt—Webb v. State, Ga., 64 S. 
E. 1001. 

34. Damages—Duplication.—Where, in an 
action for injuries to a horse, the full value at 
the time the horse is injured ig recovered, there 
can be no additional recovery for loss of use 
of the horse.—Gould vy. Merrill Ry. & Lighting 
Co., Wis., 121 N. W. 161. 

35. Death—Damages.—That decedent’s life 
was insured, and that plaintiffs would be en- 
titled to collect the policy was no ground for 
reducing the damages allowable on account of 
his death—Houston & T. C. R. Co. v. Lemair, 
Tex., 119 S. W. 1162. 


36. Deeds—Requisites.—A deed to a gran- 
tee for life and remainder to her two children, 
in consideration of the grantor being furnished 
a home and support during her life, is founded 
on good consideration, and the fact that the 
minor grantees were not parties to the consid- 
eration is immaterial.—Strothers v. Woodcox, 
Iowa, 121 N. W. 51. 


37. Conditions Subsequent.—Conditions sub- 
quent are not favored in law because they tend 
to destroy estates.—Potomac Power Co. v. Bur- 
chell, Va., 64 S. E. 982. 

38. Delivery.—The delivery of a deed held 
not affected by its subsequent return to the 
grantor, and his delivery of it to the man he 
had selected as his executor, with directions . 
to record after his death.Boye v. Andrews, 
Cal., 102 Pac. 551. 

39. Parol Evidence as to Consideration— 
The acknowledgment in a bill of sale of the re- 
ceipt of the consideration may be rebutted by 
parol evidence of an additional consideration.— 
J. H. Magill Lumber Co. v. Lane-White Lumber 
Co., Ark., 119 S. W. 822. 

40. Re-Delivery.— Where, after a deed has 
been delivered, it is altered to make it describe 
a larger boundary, it should be redelivered.— 
Waldron v. Waller, W. Va., 64 S. EB. 964. 


41, Divoree—Failure to Pay Alimony.—Pe- 
cuniary inability or misfortunes held a complete 
defense to defendant’s liability for contempt for 
failing to pay alimony under a divorce decree.— 
Holcomb v. Holcomb, Wash., 102 Pac. 653. 

42. Suit Money.—Though plaintiff in di- 
vorce filed an application for suit money before 
the final hearing, postponement of the hearing 
of the motion until the trial would not deprive 
the court of authority to sustain such motion. 
—Robbins v. Robbins, Mo., 119 S. W. 1075. 

43. Easements—Establishment.—Where the 
use of a passageway hag extended over a long 
period of years, very slight evidence will be 
sufficient to show that it was enjoyed under a 
claim of right.—Stewart v. Brumley, Ky., 119 

















S. W. 798. ‘ 


44. Ejectment—tTitle to Support Action.— 
Plaintiff in ejectment must recover on the 
strength of his own title——Delay v. Felton, Ga., 
65 S. E. 122. 

45. Eleetricity—Injuries Incident to Produc- 
tion and Use.—An owner of electrically charg- 
ed wires which became disarranged without his 
negligence is entitled only to a reasonable 
time after the condition arises in which to 
discover and remove the dangers resulting 
therefrom.—Gentzkow v. Portland Ry. Co., Or., 
102 Pac. 614. 

46. Use of Telephone.—One injured by 
lightning while using a telephone in a dwell- 
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ing in the ordinary and usual way is not negli- 
gent merely because there was an electrical 
storm in progress at some distance from the 
dwelling.—Rural Home Telephone Co. v. Arnold, 
Ky., 119 S. W. 811. ‘ 

47. Eminent Domain—Easements.—The own- 
er of real estate abutting on a public street has 
an easement therein of light, air, and access, of 
which he cannot be deprived without compen- 
sation.—Rourke v. Holmes St. Ry. Co., Mo., 119 
S. W. 1094. 

48. Priority of Rights.—Where different 
corporations desire to procure the same loca- 
tion by eminent domain, the one prior in point 
of time is prior in right.—State v. Superior 
Court of State of Washington, Wash., 101 Pac. 
1094. 

49. Use of Streets—An abutting owner of 
property held entitled to recover damages for 
impairment of the use of this property result- 
ing from the construction and operation of a 
commercial railroad in the street in front there- 
of under Const. art. 1, § 22.—Morris v. Oregon 
Short Line R. Co., Utah, 102 Pac. 629. 

50. Equity—Jurisdiction—In a _ resort to 
equity it is necessary to show some ground of 
equity which the party is prevented from avail- 
ing himself of in a court of law.—Sullivan v. 
Moore, S. C., 65 S. E. 108. 

61. Relief Against Penalty.—If a penalty 
provided for in a contract is merely to secure 
payment of money, courts of equity will relieve 
the party on payment of the principal and in- 
terest.—Potomac Power Co. v. Burchell, Va., 64 
S. E. 982. 

52. Estoppel—What Constitutes.—An act 
done after the party’s position has been taken 
or changed will not avail as ground for estop- 
pel.—Sullivan v. Moore, S. C., 65 S. E. 108. 

53. Evidence—Cause of Injury.—Statement 
by person struck at railroad crossing showing 
that he was at fault held not to estop his ad- 
ministrator in an action for his death, but re- 
buttable by other evidence.—Louisville & N. R. 
Co. vy. O’Nan’s Adm’r., Ky., 119 S. W. 1192. 

54.——-Competency.—The intent of a person in 
doing an act, or in uttering a declaration, when 
material, may be testified to by the actor, 
whether he is a party or not, and however in- 
conclusive or inconsistent his testimony may be. 
—Mahon vy. Rankin, Or.. 102 Pac. 608. 

55. Declaration of Owner in Possession.— 
Declarations in disparagement of his own ti- 
tle by a person in possession of land, under 
whom defendant in a statutory complaint for 
land holds, held admissible in favor of plain- 
tiff.—Bowman v. Owens, Ga., 65 S. BE. 156. 

56. Delivery of Deed.—The condition of the 
delivery of a deed cannot be shown by parol so 
as to defeat the deed.—Dorr v’ Middleburg, W. 
Va., 65 S. E. 97. 

57. Evidence Taken at Former Trial.—The 
absence upon a second trial of a witness who 
testified in the former trial, caused by sickness, 
is not ground for admitting the stenographic 
report of his testimony in the former trial. but 
a continuance should be asked if his testimony 
is material.—McCrorey v. Garrett, Va., 64 S. E. 
978. 

58.——-Positive and Negative Testimony.—The 

. comparative value of positive and negative tes- 
timony depends on the means of knowledge of 
the witnesses, thelr opportunity to know the 
facts, and their apparent candor and demeanor 























on the witness stand.—Russell vy. Oregon R. & 
Nav. Co., Or., 102 Pac. 619. 

59. Execution—Title of Purchaser.—A sher- 
iff’s deed to the purchaser at an execution sale 
relates back to the date of the levy of an at- 
tachment in the case, provided the attachment 
proceedings are regular.—San Domingo Gold 
Mining Co. v. Grand Pacific Gold Mining Co., 
Cal., 102 Pac. 548. 

60. Executors and Administrators—Implied 
Contracts.—A contract by an invalid mother 
with a married daughter for reasonable com- 
pensation to the daughter for caring for her 
mother may be implied from the fact that ser- 
vices were rendered under an agreement, and 
that they were not gratuitous.—Brinton v. 
Thomas, Mo., 119 S. W. 1016. 


61. Fire Insurance—Notes Given for Premium. 
—Note and mortgage given by insured to in- 
surance agents to secure payment of the premi- 
um advanced by them held not to entitle in- 
sured to set off against the note any loss un- 
der the policy.—Van Arsdale v. Edwards, OkL, 
101 Pac. 1123. 

62. Fraud—Burden of Proof.—A party is 
not required to disprove fraud not directly or 
constructively proved by the party carrying the 
burden of proof.—Thomas y. Scott, Mo., 119 §S. 
W. 1098. 

63. Frauds, Statute of—Oral Contract for Sale 
of Timber.—An oral contract for the sale of 
standing timber, when executed, is not subject 
to attack as void under the statute of frauds.— 
Bay View Land Co. v. Ferguson, Wash., 101 Pac. 
1093. 

64. Fraudulent.. Conveyances—Liability of 
Grantee to Creditor.—Where a fraudulent gran- 
tee of property conveys to an innocent pur- 
chaser, held, that this does not create any such 
relation of debtor and creditor between the 
fraudulent grantee and a creditor of the grantor 
as to authorize such creditor to bring an action 
directly against grantee.—Graves v. Horton, Ga., 
65 S. E. 112. 

65. Sufficiency of Consideration—Where a 
conveyance from a mother to her daughter was 
supported by a present adequate consideration, 
that it was also made in consideration of the 
future support of the mother did not make it 
fraudulent as to the mother’s creditors; the 
additional consideration being a gratuity.—Bur- 
nell v. Olmsted, Colo., 102 Pac. 515. 

66. Garnishment—Operation and Effect.—The 
court can only render a conditional judgment 
against a defendant who pleads the pendency 
of garnishment proceedings for the same debt. 
—Shull v. Missouri Pac. Ry. Co., Mo., 119 S. W. 
1086. 

67. Good Will—Elements.—Elements of good 
will will remain in a business, if there is op- 
portunity to continue it as the successor of the 
proprietor, whose name long distinguished it, 
and to continue at the old stand, or to locate 
so near it as to obtain substantial advantages 
from the reputation of the business, and there- 
by secure much more out of the stock and ac- 
counts than if dealt with as a closing-up trans- 
action.—Ott v. Boring, Wis., 121 N. W. 126. 

68. Homestead—Pre- Existing Liens.—The 
lien of an execution is superior to homestead 
rights subsequently acquired by the debtor.— 
Watson v. City Nat. Bank of Texarkana, Tex., 
119 S. W. 915. 

69. Rights of Wife.—A wife is not entitled 
to homestead in land on which she resides, 
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where her husband has never been the legal or 
equitable owner thereof.—Elam v. Carter, Tex., 
119 S. W. 914. 

70. Husband and Wife—Sale of Husband’s 
Property.—Wife and children held not entitled 
to sell property of husband and father, who had 
abandoned them in poverty, for their mainte- 
nance.—Hollowell v. Adams, Ky., 119 S. W. 1179. 

71. Injunction—Enforcing Legal Contract. 
—Granting an injunction having effect of, en- 
forcing a contract void as against public policy 
held error.—Seay v. Spratling, Ga., 65 S. E. 137. 

72. Interest—Pleading.—Interest at the le- 
gal rate for the amount of damages sustained 
by a shipper may be allowed, though not asked 
for in the pleadings.—Atchison, T. & S, F. Ry. 
Co. v. Smythe, Tex., 892. 

73. Judgment—Joint or Severable.—A sep- 
arate judgment against two connecting car- 
riers for separate amounts held not to impose a 
joint and several liability—Missouri, K. & T. 
Ry. Co. of Texas vy. Lawson, Tex. 119 S. W. 921. 

74. Life Insurance—Breach of Contract of 
Employment.—In an action for breach of a con- 
tract of employment, evidence that plaintiff 
had, or could in the exercise of proper dili- 
gence have obtained, other remunerative em- 
ployment held admissible to reduce damages.— 
Texas Life Ins. Co. v. Roberts, Tex., 119 N. W. 
926. 

75. Malicious Prosecution—Provable Cause. 
—The action of a magistrate in binding over 
defendant on a criminal warrant is prima facie, 
but not conclusive, evidence of probable cause 
in an action for malicious prosecution.—Lindsay 
v. West, Ga., 64 S. EB. 1005. 

76. Master and Servant—Assumption of Risk. 
—Employee, injured in lifting heavy rails, held 
not entitled to recover; he being the best judge 
of his own lifting capacity.—Stenvog v. Minne- 
sota Transfer Co., Minn., 121 N. W. 903. 

77.—Care Required of Master.—A master is 
only bound to employ reasonable care to furnish 
@ servant a reasonably safe place in which to 
work.—Anderson v. Western Coal & Mining 
Co., Mo., 119 S. W. 986. 

78. Degree ‘of Care Required.—The same 
degree of care required of a master does not 
necessarily require the same quantum of dili- 
gence to be used; ordinary care in some in- 
stances requiring the exercise of great dili- 
gence, while in other cases the exercise of the 
same degree of care demands but slight dili- 
gence.—Houston & T. C. R. Co. v. Alexander, 
Tex., 119 S. W. 1135. 

79. Duty to Furnish Adequate Help.—A 
master requiring servants to unload telephone 
poles from a wagon owes the duty to use due 
care to furnish a reasonably adequate number 
of men to handle the poles with safety to the 
servants.—Fitter v. Iowa Telephone Co., Iowa, 
121 N. W. 48. 

80. Injury to Servant.—Where the right to 
recover by an injured employee is dependent on 
the employer’s failure to inspect, and it was 
the duty of the injured employee to inspect, 
held, that any injury growing out of the em- 
ployer’s neglect was the employee’s negligence. 
—Stewart v. Savannah Electric Co., Ga., 65 S. 
E. 110. 

81. Injury to Servant.—Where the breach 
of duty relied on for a recovery for a personal 
injury is the failure to keep premises in a rea- 
sonably safe repair, the declaration must aver 














‘either that defendant had notice of the unsafe 





condition or set out facts from which such no- 
tice will necessarily be inferred.—Washington, 
A. & Mt. V. Ry. Co. v. Taylor, Va., 64 S. E. 975. 

82. Negligence of Fellow Servant.—An em- 
ployee, injured by his own negligence, that of 
a fellow servant, or both, without any negli- 
gence of the master, cannot recover.—Stevens v. 
J. R. & T. Bunn, Ga, 64 S. E. 1002. 

83. Mechanics’ Liens—Foreclosure.—Where 
a building contractor has become bankrupt, his 
immunity from a personal judgment will not 
give materialmen a right to foreclose his lien 
in equity against the property improved.—Pike 
Bros. Lumber Co. v. Mitchell, Ga., 64 S. E. 998. 

84. Property Subject to Lien.—One selling 
materials to one in possession of property un- 
der a contract for its purchase held not to ac- 
quire any lien on the same as against the fee 
owner.—L. Lamb Lumber Co. v. Roberts, S. D., 
121 N. W. 93. 

85. Mortgages—Consideration.—The mortgagor 
may waive his right to redeem under a deed in 
the nature of a mortgage, by an independent 
agreement with the mortgagee, if the agree- 
ment is fair, and based upon a sufficient con- 








sideration.—Scholl v. Hopper, Ky., 119 S. W. 
770. 
86. Municipal Corporations—Use of Streets. 


—A traveler on a street held entitled to assume 
that it is not obstructed, or that the obstruc- 
tions are sufficiently guarded to insure safety. 
—Knight v. Kansas City, Mo., 119 S. W. 990. 

87. Negligence—Breach of Duty.—A retail 
dealer selling toilet soap containing a needle 
held not liable for injuries to the buyer result- 
ing from the needle.—Hasbrouck y. Armour & 
Co., Wis., 121 N. W. 157. 

88. Res Ipsa Loquitur.—If negligence plead- 
ed is general negligence and not specific neg- 
ligence, the case falls peculiarly “within the 
doctrine of res ipsa loquitur.—Price v. Metro- 
politan St. Ry. Co., Mo., 119 S. W. 932. 

89. New ‘Trial—Amending Verdict—When 
an exact calculation is possible, and the jury 
return a verdict for a large amount, the court 
may correct the verdict, conditioned on accept- 
ance or a new trial.—Meza v. Pfister Co., Wash., 
102 Pac. 871. 

90. Nuisance—Injunction.—A private citi- 
zen cannot maintain an action to enjoin a prize 
fight as a public nuisance, unless he suffers 
some special injury.—Louisville Athletic Club v. 
Nolan, Ky., 119 S. W. 800. 

91. Partnership—Accommodation Paper.—A 
general partner in a trading business may bor- 
row money for the benefit of the firm and exe- 
cute a note, but cannot indorse accommodation 
paper.—Hayes v. Blaker, Mo., 119 S. W. 1004. 

92. Payment—Mistake.—Where money is 
paid through mutual mistake, either law or 





-equity will afford relief to the person making 


the payment, though no fraud of the other ap- 
pears.—Miller v. Missouri Fire Brick Co., Mo., 
73 Atl. 976. 

93. Physicians and Surgeons—Degree of Skill 
Required.—A physician is only required to give 
his patient his diligent attention and to use 
such care and skill as an ordinarily capable 
doctor would use under like circumstances.— 
Gore v. Brockman, Mo., 119 S. W. 1082. 

94. Pleading—Specific Performance.—Where 
plaintif€ prays specific performance or damages, 
he may not be required to elect before trial.— 
Huey v. Starr, Kan., 101 Pac. 1075. 

95. Pledges—Rights of Pledgee.—Pledgee held 
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entitled to enforce its debt, though it could have 
prevented the act which rendered the collateral 
in its hands worthless.—First Nat. Bank v. Fer- 
guson, Pa., 73 Atl. 551. , 

96. Principal and Agent—Agents Acts and 
Declarations.—The stringency of the general 
rule that the existence of agency cannot be es- 
tablished by acts and declarations of the agent 
has been greatly relaxed in its application to 
corporations which can transact business only 
through agents.—Smith v. Pullman Co., Mo., 119 
S. W. 1072. 

97. Ratification ——Where defendants’ agent 
sold lots for them, receiving an increased price 
because of the representations that an adja- 
cent tract would be opened as a street, defend- 
ants, having received the proceeds of the sale, 
cannot assert that their agent exceeded his au- 
thority in making such representations.—Morse 
v. Whitcomb, Or., 102 Pac. 788. 

98. Principal and Surety—Release of Latter. 
—A surety is not discharged by the reduction 
of the amount demanded of the debtor where 
such reduction has not resulted from any alter- 
ation in the contract.—Vanderbeck v. Tierney- 
Connelly Const. Co., N. J., 73 Atl. 480. 

99. Property—Possession as Evidence of Own- 
ership.—Actual possession of real estate is 
prima facie evidence of ownership in fee, in the 
absence of evidence of an adverse superior ti- 
tle.—Stevens v. Town of Sandnes, Minn., 121 N. 
W. 902. * 

100. Railroads—Breach of Contract.—In the 
absence of malice, willfulness, or inhumanity on 
the part of a sleeping car company breaching 
its contract to provide a passenger with sleep- 
ing car accommodations, there can be no re- 
covery for distress of mind unaccompanied by 
physical injury.—Smith v. Pullman Co., Mo., 119 
S. W. 1072. 

101. Injury to Licensee.—Since the natural 
and probable result of running a train upon a 
curve, on the outside of which was a pathway 
which the public was licensed to use, with an 
unfastened car door swinging loose would be to 
injure persons in the pathway, such condition 
would be negligence.—Texas & P. Ry. Co. v. 
Endsley, Texas., 119 S. W. 1150. 

102. Ticket as a Contract.—Where a pas- 
senger pays full fare for a ticket, it is not re- 
garded as the contract between him and the 
earrier, but as a mere token thereof, and the 
law in such case fixes the terms of the con- 
tract; but, where the passenger is given a re- 
duced rate, the rule is otherwise.—Leyser  v. 
Chicago, B. & Q. R. Co., Mo.. 14 S. W. 1068. 

103. Release—Consideration.—Where each 
party to a contract agrees to release the other, 
the release of each furnishes a consideration for 
that of the other.—Chandler v. Griffin, Ga., 65 S. 
E. 128. 

104. Replevin—Demand.—To maintain re- 
plevin, even where the original taking is rot 
wrongful, a demand for possession is not a con- 
dition precedent.—Citizens’ State Bank of Law- 
ton v. Chattanooga State Bank of Chattanooga, 
Okl., 101 Pac. 1118. 

105. Sales—Breach of Warranty.—In an ac- 
tion for breach of warranty that the animals 
sola were breeders, the buyer may recover the 
expense incurred in attempting to breed the 
animals after the sale.—Steele v. M. E. Andrews 
& Sons, Iowa, 121 N. W. 17. 

106.——Consideration.—An assumption of lia- 
bilities is a good and valuable consideration for 














property transferred, provided the liabilties as- 
sumed bear a fair relation in value to the prop- 
erty taken over.—Barrie vy. United Ry. Co. of 
St. Louis, Mo., 119 S. W. 1020. 


107. Delivery.— Where, though specific 
goods are in a deliverable condition, there re- 
mains some act like measuring, weighing, or 
testing to determine the price which depends 
on the quantity or quality, the title will not as 
a general rule pass in the absence of evidence 
of an intention to the contrary until such act 
is done.—Lauber v. Johnston, Wash., 102 Pac. 
873. 


108. Set-Off and Counterclaim—Privity of 
Parties.—There must be privity of parties to en- 
title defendant to plead a set-off.—Van Arsdale 
v. Edwards, Okl., 101 Pac. 1123. 

109. Street Railroads—<Authority to Use 
Streets.—An ordinance granting a street rail- 
road a license to lay its tracks in streets must 
be strictly construed against the company.— 
Longnecker vy. Wichita R. & Light Co., Kan., 102 
Pac. 492. 

110. Telegraphs and Telephones—Delay in 
Delivery.—Mistakes in the address of a tele- 
gram do not relieve a telegraph company from 
liability for negligent delay in delivering it.— 
Western Union Telegraph Co. v. Holley, Tex., 
119 S. W. 888. 

111. Torts—Joint Conversion.—In an action 
for an alleged joint conversion, plaintiff could 
not recover, where there was no proof that 
one of the defendants had anything to do with 
the property.—Stevenson & Herzfeld v. What- 
ley, Ala., 50 So. 41 

112. Trespass—Possession.—In trespass, where 
plaintiff does not show title in fee, he must 
show actual possession.—Steltz vy Morgan, Ida- 
ho, 101 Pac. 1057. 

113. Trover and Conversion—Measure of 
Damages.—Conversion of notes delivered to a 
creditor as collateral held not to conclusively 
entitle the debtor to a credit on their face 
value, but only to the actual damage sustained. 
cn Bank of Madison v. Shaw, Ga., §35 

114. Trusts—Rights of Beneficiaries—A ben- 
eficiary having only a contingent interest un- 
der a will creating a trust held not entitled to 
complain of a sale by the trustees of the prop- 
erty when authorized by the will.Haldeman v. 
Openheimer, Tex., 119 S. W. 1158. 

115. Vendor and Purchaser—Failure to Make 
Deed to Property.—The failure of a vendor to 
make a deed to the property sold on tender of 
the purchase price caused by his inability to 
make title held a breach of the contract.—Walsh 
v. Colvin, Wash., 101 Pac. 1085. 

.116. Fraudulent Representation.—The fact 
that a vendor believed that he had a good title 
when he sold land and made the deed held un- 
important on the question of the purchaser’s 
right to rescind for misrepresentations if the 
latter believed them and relied thereon in mak- 
ing the purchase.—Buchanan vy. Burnett, Tex., 
119 S. W. 1141 

117. Rescission.—At suit of vendor, equity 
will not rescind executed contract of lots be- 
cause vendor had no title to one or more of 
them.—Dorr v. Middleburg. W. Va., 65 S. E. 97. 

118.——Rights Under Quitclaim.—One who 
takes a quitclaim deed from a purchaser at a 
tax sale as his muniment of title takes title 
subject to all the equities existing between the 
owner of the land and the purchaser at the tax 
sale.-—Zweigart v. Reed, Mo., 119 S. W. 960. 

119. Title of Purchaser.—The legal effect 
of an owner of two-thirds of property authoriz- 
ing in writing the owner of the remaining one- 
third to convey the same cannot be questioned 
by a stranger to the title—San Domingo Gold 
Mining Co. v. Grand Pacific Gold Mining Co., 
Cal., 102 Pac. 548. 

120. Wills—Equity Jurisdiction.—Equity has 
a limited jurisdiction only to construe a_ will 
which is incidental to its general jurisdiction 
over trusts and administrations.—Buskiry v. 
Ragland, W. Va.. 65 S. E. 101. 
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